
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE STATE ex eel. LYNCH v. BRATTON. 359 

The suggestion which has been made in regard to the control of 
the legislature over those charters, in which a power of amend- 
ment or repeal has been reserved, applies to the objection that this 
resolution is a special and peculiar law by which the rights of this 
corporation are to be jeopardized, differing from the law applicable 
to all other corporations in like condition. All insurance com- 
panies in Connecticut are created by special charter. Each com- 
pany is under the particular supervision of the legislature, and is 
liable, in case of insolvency or malfeasance, to be controlled by 
such action, applicable to the special case, as shall serve to protect 
creditors, or shareholders, or the public. 

Sundry affidavits were read for the purpose of showing that 
Mr. Stedman had not informed the company, prior to September 
1st, of the amount of the alleged deficiency, and had not given 
the company an opportunity to supply the required amount, and 
had not acted justly towards the company since the passage of this 
resolution. Counter affidavits were presented by the commissioner. 
If any steps were to be taken by the commissioner in advance of 
the action of the company, prior to September 1st, in regard to 
which I express no opinion, I am not satisfied that the commis- 
sioner failed to do whatever the resolution, or the statutes, or the 
duty which he owed to the corporation, or to the public, imposed 
upon him. The corporation does not seem to me to have suffered 
in consequence of a neglect of the commissioner to keep them 
informed of his views and wishes. 

The motion for a provisional injunction is denied, and the re- 
straining order now in force is vacated. 



Supreme Court of Delaware. 
THE STATE ex kel. LYNCH v. BRATTON* 

The father is primd facie entitled to the custody of his children, and where he is 
of good character and able and willing to maintain them, his right is paramount 
to that of all other persons, except in the single case of an infant of such tender 
years as to necessarily require for its own good the care of its mother. 

But the father's right is not absolute or unqualified. He may relinquish or for- 
feit it by contract, by his bad conduct or by his misfortune in being unable to give 
it proper care and support. 

* We are indebted to W. C. Spruance, Esq., for the report of this case. — Ed. 
Am. Law Reg. 
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Where a father has, through his fault or his misfortune, lost or forfeited his right, 
and subsequently, by reformation or otherwise, reinstates himself in a position to 
properly care for and maintain his child, his right does not necessarily revive, but 
a court upon habeas corpus will exercise a sound discretion in view of all the cir- 
cumstances with reference to the welfare of the child itself. 

A court will never order a child into the custody of an improper person, hut 
where the child has reached the age of discretion the court will in many cases 
allow it to make its own choice, even though it choose a person whom the court 
would not voluntarily appoint. 

There is no fixed age at which the period of discretion is considered to begin. 
It depends on the capacity of the child to reason sensibly, though as a child, in re- 
gard to its condition, its feelings, and its future welfare. 

Courts have no jurisdiction over the religious discipline and instruction of 
children. Such matters are proper to be taken into consideration among other 
circumstances, in determining the custody of children where it is in dispute, but a 
difference in regard to religious views does not of itself .afford any ground for 
interference by the court on petition of a father who has lost or forfeited his right 
of custody, with the person who has acquired such right. 

Habeas corpus. 

The facts are stated in the opinion of the court, which was 
delivered by 

Wales. J. — The writ of habeas corpus in this case was issued 
upon the petition of John F. Lynch, and directed to James 
Brattoir, commanding him to bring before me the persons therein 
named, together with the cause of their being taken and detained. 

On the day appointed for the return of the writ and the hearing 
of the petition, Mr. Bratton produced the persons named in the 
writ, to wit: Mary Lynch, aged 16; John Lynch, aged 9, and 
James B. Lynch, aged 6 ; and also made a return in writing and 
under oath, in which he certifies the causes of their detention by 
him. The substance of them is that the said Mary, John and 
James are the children of John F. Lynch and Emma J. Lynch, 
who were married on the 5th of February 1856 ; that Emma was 
the daughter of the respondent, who, in the month of October 1859, 
finding that the relator was unable to support his wife and two 
children, William, then two years old, and Mary, an infant of 
three weeks, took them to his own house, where they remained 
until March 1866 ; that during this interval Emma and her children 
lived separate from the relator, who contributed nothing whatever 
to their support ; that in the early part of 1866 Emma and her 
children went to live with the relator in Wilmington, where he 
had commenced business ; that about this time, or shortly after, 
the relator acauired habits of intemperance which grew to be so 
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confirmed and excessive that he not only neglectetf to provide for 
his family, but treated them with extreme cruelty, so that in De- 
cember 1870, the said Mary was compelled to return to her father's 
house and has ever since lived with the respondent ; that for three 
years the relator paid no rent, and the respondent had to con- 
tribute to the support of the said Emma and her children ; and 
that finally, on the 14th of March 1873, in consequence of the 
continued intemperance, neglect and cruelty of her husband, Mrs. 
Lynch obtained from the legislature of Delaware an act of divorce, 
a vinculo, by the 2d section of which it was enacted, " That the 
said Emma J. Lynch shall have the sole care, charge and custody 
of her children." The return further sets forth that on the 10th 
of August 1873, the said Emma died, having committed the care 
of her children to the said respondent and his wife, who took them 
and have ever since wholly maintained them, except so far as the 
wages of the eldest child, William, aided in his support; that said 
William died in August 1874, at the house of the respondent ; 
that the relator in April 1874, married again, and now resides in 
Philadelphia; that the respondent is able and anxious to support 
the said children, who are much attached to him and his wife, and 
desire to remain with them ; that it would be greatly detrimental 
to the interests of the children to remove them from their present 
home and commit them to the custody of the relator, who by his 
violent temper, his intemperate and improvident habits, is wholly 
unfit to take care of them, and has forfeited all right to them, and 
that in addition to this, whatever right of custody he may have 
had is completely annulled by the act of divorce. 

To this return there was a general denial on the part of the 
relator, but more particularly to that portion of it relating to his 
present character and conduct and his fitness to have charge of the 
children. It was alleged that since his last marriage he has re- 
formed his habits and established a new position in society, enti- 
tling him to the respect and confidence of his friends arid neigh- 
bors, and to the restoration of his paternal rights. 

A number of witnesses testified to the material facts contained 
in the return, and the private act of divorce, duly authorized and 
recorded, was exhibited. One witness swore that he had seen the 
relator intoxicated since his last marriage. 

On the part of the relator it was shown, that for nearly two 
years past his life has been industrious, sober and reputable; that 

Vol. XXIV — 46 
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he is carrying on a fair business, and is able to maintain and edu- 
cate his children. On these grounds it was claimed by his counsel 
that the only question to be considered was, whether John F 
Lynch is not fit and capable to have the charge of his children, he 
having the legal right to their custody ; since the legislative act 
assigning them to their mother, being in the nature of an interloc- 
utory decree, was not final or conclusive, and the trust thereby 
imposed on the mother not being transmissible by descent, on her 
death the rights of the father revived. It was also argued that 
something was due to the repentance and reformation of the relator. 
It is not necessary to review the evidence in detail. Enough 
has been stated to afford room for the application of the legal 
principles which will govern and control the decision of the case. 
These principles are to be found in the modern text-books, and in 
a long and ample current of authorities from Lord Mansfield's 
time to the present. The right of the father to the custody of his 
infant child grows out of his duty to maintain, educate and protect 
it, and while he gives it education and support, he is entitled to 
its services. But this right is not an absolute one, and is often 
made to yield when the best interests of the child require that it 
should. Society, also, has an interest in the welfare and morals 
of children, and it is for the public that, in determining questions 
of custody, the good of the child should be the leading considera- 
tion. Where the father is a man of fair character, of a just dis- 
position, and is able and willing to take care of and provide for 
his children, he is vested with the paramount right to their cus- 
tody. The only exception to this is in the case of an infant of 
tender years, whose helpless condition and physical wants require 
the nurture of its mother: D'Hautevilles Case (Pamph.) As 
long as he retains this character and ability he cannot be deprived 
of his paternal rights ; but he may lose or forfeit these rights by 
his own voluntary act, by his misconduct, or by his misfortunes. 
He may emancipate his child by contract, as when he consents to 
its adoption by another, or sends it abroad to make a living and 
shift for itself: Farrell v. Farrell, 3 Houst. 633, or abandons it to 
the world ; by his conduct, when he neglects to provide for its sup- 
port, treats it with excesssive cruelty, or leads such a grossly im- 
moral and profligate life as to endanger its morals and corrupt its 
heart by his evil example ; by his misfortune, when he becomes 
unable, through poverty, to maintain it, or by insanity, or by a 
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long involuntary absence, during which the child, thrown on the 
charity of the world, has formed new relations and found a new 
home. 

Yet in all these cases the law has such a tender regard for the 
natural affection and rights of the parent, and for the welfare and 
happiness of the child, that, if the latter has reached the age of 
discretion, the court, under a habeas corpus, in the exercise of a 
sound discretion, will remove all restraint, and allow it to make its 
own choice, and go where it pleases, but will never order it into 
the custody of an improper person, or under some circumstances 
permit it to go into such custody. The age of discretion is ascer- 
tained not only by the years of the child, but by its capacity, in- 
formation, intelligence and judgment. The court will look to all 
these evidences of capacity, and " if it finds the child able to reason 
sensibly, though as a child, in regard to its condition and its pre- 
ferences and its prospects, it will take its wishes into considera- 
tion." In Commonwealth v. Taylor, 3 Mete. 72, Chief Justice Shaw 
said, " In point of law, a child of such tender years, seven or 
eight, has no will, no power of judging or electing ; and therefore 
his will and choice are to be wholly disregarded. The natural and 
strong feelings of a child, which induce him to cling instinctively 
to those whom he has been accustomed to regard as his natural 
protectors, cannot be regarded as the exercise of a legal will or an 
intelligent course." In Commonwealth v. Hammond, 10 Pick. 
274, the child was between eleven and twelve, and its wishes were 
consulted. In The People v. Chegaray, 18 Wend. 637, there 
were three children, aged respectively fifteen, thirteen and nine 
years. They were all consulted respecting their wishes. In 
McDowle's Case, 18 Johns. 328, the youngest child was not more 
than nine, and was consulted in respect to his wishes not only by 
the chief justice, but afterwards, on a suggestion that improper 
means had been used by the master, by three gentlemen of the bar 
appointed by the court, and his wishes were respected. In State 
v. Scott et ux., 10 Foster 274, the child was eleven years old. The 
court appointed a committee of three members <>f the bar to in- 
terrogate the child, who reported that she was of sufficient under- 
standing to choose, and the court suffered her to make her election. 
These and other like cases show the standard and mode by which 
courts are accustomed to ascertain the age of discretion. It was 
on the application of this rule that, at the outset of the hearing, 
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the relator through his counsel withdrew his demand for the cus- 
tody of his daughter Mary, upon her expressing her choice to 
remain with the respondent. The two younger children are not 
quite enough advanced in age or understanding to come within the 
rule of discretionary choice, and their custody must therefore be 
decided on the general principles already stated, and the particular 
circumstances of the present case. In Rex v. Delaval et ah, 3 
Burr. 1434, decided in 1763, it was held by Lord Mansfield, that 
the court is bound ex debito justitice to set the infants free from 
improper restraint ; but they are not bound to deliver them over 
to anybody, nor to give them any privileges. This must be left 
to their own discretion according to the circumstances that shall 
appear before them." And in the same opinion he said, " the true 
rule is, the court are to judge upon the circumstances of the pai 1 - 
ticular case, and to give their directions according^." Chancellor 
Walworth, in Mercien v. The People, 25 Wend. 64, says, " The 
American cases show it to be the established law of this country 
that the court or officers are authorized to exercise a discretion ; 
and that the father was not entitled to demand a delivery 
of the child to him, upon habeas corpus, as an absolute right." 
Chief Justice Shaw, in Commonwealth v. Briggs, 16 Pick. 203, 
where the court laid down the stringent rule of the paramount 
authority of the father, decides that, " As a general rule the writ 
of habeas corpus and all actions upon it are governed by the judi- 
cial discretion of the court, in directing which all the circum- 
stances are to be taken into consideration. In the case of a child 
of tender years, the good of the child is to be regarded as the 
prominent one." In that case the wife had separated from her 
husband without lawful cause, taking with her their only child, 
and, in allusion to this circumstance, the learned chief justice fur- 
ther remarks : " The court ought not to sanction the unauthorized 
separation of husband and wife by ordering the child into the cus- 
tody of the mother, thus separated and out of the custody of the 
father. If there be any good cause of divorce, either a vinculo 
or a mensa, and proceedings are instituted, the court will then 
make such order as to the custody both of the wife and the chil- 
dren as the circumstances of the case may require." In the 
D' Hauteville Case, heard before the court of General Sessions of 
Philadelphia, in 1840, it was decided by the court, and admitted 
by the counsel of the relator, who was seeking possession of his 
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child, that the right of the father to the custody of his child 
becomes forfeited either by his unfitness to take charge of its 
morals and interests, or by such misconduct as would afford good 
ground for a divorce a vinculo matrimonii. There was no authority 
cited on the part of the relator in the case now before me, qualify- 
ing, much less contradicting, any of the doctrines just used. The 
case in 2 Conn. 20 related to the settlement of a pauper child 
whose parents had been divorced, and was a contest between two 
towns as to which of them should be burdened with its support, 
and did not touch the question of custody. It is the common 
practice when a divorce has been obtained, either by legislative 
enactment or by a judicial decree, that the children are taken from 
the party for whose fault the divorce was granted, and given to the 
innocent parent. In this respect the case of the relator is not an 
exceptional one. 

In view of these principles and of the evidence submitted at the 
hearing, it is difficult to understand on what ground or pretence 
the relator can demand the possession of his children, except upon 
the theory that there has grown up in his heart a new and sincere 
love for his offspring, consequent upon his reformation and his 
repentance for the past, and that he desires from the purest and 
best motives that can actuate human conduct, to have their cus- 
tody, that he may enjoy the comfort and pleasure of their society. 
But all this, while it may excite sympathy and move to pity, does 
not restore his forfeited rights, which are, as far as concerns this 
proceeding, as if they had never existed. There is no element of 
principle or of fact to reason upon in his favor. The law and the 
evidence combine to pronounce against his claim. No reported 
case can be found in which there is less show of right. Admitting 
that the death of Mrs. Lynch repealed the act of divorce, and that 
the guardianship of the children was not assignable by her, it does 
not follow that the father is entitled to have them. After the 
granting of the divorce and during the life of the mother, he cer- 
tainly could not have claimed their custody. On her death, they 
found a new home and formed new relations. Where could they 
have gone, if the respondent had not opened his heart and house to 
receive them ? The relator had no home to shelter or means to 
support them. Save for the respondent they might have been cast 
upon the charity of the public. But the act of the legislature is 
still in force and is conclusive. It abrogated the right of Lynch 
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to the care and control of his children, and only by their consent 
can that right be retrieved. 

The temporal welfare and interests of the children would not be 
promoted by removing them from their grand-parents, but it was 
argued that their father was entitled to direct their religious train- 
ing, that they were now being taught in a creed contrary to his, 
and would be trained up to despise and contemn him. It will per- 
haps depend more on his own future conduct whether his children 
learn to repeat his name with respect or otherwise, than upon the 
teachings of those with whom they now live and associate. If he 
suffers from having his children worship according to a faith dif- 
ferent from his own, that is only another consequence of his past 
course. But it may also be suggested in reply to this argument 
that the wishes of the mother as to the religious faith of the 
children should not be forgotten, and are deserving of at least 
equal consideration. What those wishes were may be inferred 
from the testimony of the relator's brother. They were not co- 
incident with those of her husband. Over the religious discipline 
and instruction of children, courts have no jurisdiction. Human 
laws deal only with the civil rights and duties belonging to the 
relation of parent and child : 3 Houst. 639. A case might pos- 
sibly arise in which the religious faith of the relator or of the 
respondent, might be taken into consideration and turn the scale 
which would otherwise be even ; but the present case is far re- 
moved from one of that character. 

The appointment of a guardian by the Orphans' Court might 
be governed by reference to the faith of the minors' parents if 
brought especially to the notice of the court, and there appeared 
to be a design to obtain the guardianship with the intent to 
seduce the child from the belief of its fathers. There is, however, 
no analogy of principle or similarity of fact in the manner of 
making such appointments to the matter here under discussion. 

The reformation of the relator is too short-lived to build more 
than a hope upon. 

I have thus briefly noticed all the points taken by the relator's 
counsel. They were urged with much zeal and plausibility ; but 
his positions cannot be maintained either on principle or authority ; 
and putting aside the learning of the books and the weight of pre- 
cedents the case has no better foundation in morals or in reason. 
The children are remanded to the custody of Mr. Bratton. 



